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(3) If an external auditor is removed or resigns from his position
before the expiry of his term. the directors shall fill the position as
soon as possible for the remainder of the term of the outgoing
external auditor.

vacancy for the appropriate term.

Part VII REGUL ATING MARKET PRACHCES OF FINANCIAL
INSHHIUTTIONS

61. (1) This Part shall apply in addition to the other financial Apphication
services laws. of Part VII

(2) It a provision of this Part is inconsistent with a provision of
another financial services law. the provision of this Part shall prevail
to the extent of the inconsistency.

62.. (1) A person shall not engage in conduct that is misleading  Misteading
or deceptive or is likely to mislead or deceive in relation to financial ““"d""“l"'w
. . . - . . . conduct

services. including financial services provided by another person.

(2) Without limiting subsection (1). a person shall not—

(a) falscly represent that a financial service is of a particular
standard. quality, value or grade:

(h) falscly represent that a particular person has agreed to
acquire or use a specified financial service:

(¢) represent that a financial service has use. benetfit,
sponsorship. approval or performance characteristics that it does
not have:

() represent that the person has, in relation to a financial
service. a sponsorship, approval or affiliation it does not have;

(¢) make a false or misleading representation with respect to
the price of a financial service:,

() make a false or misleading representation concerning the
need for a specified financial service: or

(¢) make a false or misleading representation concerning the
existence, exclusion or effect of a condition, warranty. guarantee.
right or remedy in relation to a financial service.

(3) Any person who contravenes subsections (1) and (2) shall be
liable to an administrative penalty.
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3.-(1) The Registrar may. by notice published in the Gazere.
determine that a spcciﬁt.d practice. pricing arrangement. pricing or
tcc or charges structure in relation to financial services and pmduus

pmhnbmd practice i satistied that the practice or pricing

m'rangemcnl or structure.

(«) 1s unfair to consumers ot financial services. or tinancial
services of a particular Kind:

(h) will tend to reduce competition in the financial service
sector. or in a part of the financial service sector. contrary to the
public interest:

(¢) will result in exploitation of consumers: or

() is otherwise undesirable.

(2) Betore making a determination under subsection (1), the
Registrar shall consult any relevant advisory body ¢stablished under
section 95 unless the Registrar is satistied that it is necessary to
make the determination urgently to protect the financial system or
the interests of clients and potential clients of financial institutions.

(3) Any financial institution that engages i a prohibited practice
in relation to a financial service commits an offence and shall. on
conviction, be lable to a tine of ten million Kwacha (K10.600.000)
and to imprisonment for four years. and if the tinancial institution is
not a natural person. then section 112 shall apply.

64.  Without limiting the power of the Registrar to issuc
Registrar’s - directives. the Registrar’s  directives  may impose
requirements with respect to the disclosure of information to clients
or other persons about tinancial services.

PARE VIH—AMAL GAMATIONS, TRANSFERS OF BUSINESS. STATTTORY
MANAGEMENT AND WINDING-UP OF PRODENTIALLY REGUL ALED
FINANCIAL INSTITUTIONS
Division | Compromises and Arrangements and Transfers of
Business

65.  Without limiting the powers of the Registrar to issue
directives. this Part shall apply to all prudentially regulated
institutions.

Each  prudentially regulated  financial institution
concerned in a proposed compromise or arrangement shall ensure
that a copy of'
(«) all applications to the Court; and
(h) all documents to be given to members or creditors of the
bodies corporate involved. cither in relation to a meeting of
members or creditors or otherwise.
are given to the Registrar before the application is made or the
documents are sent to the members or creditors.
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(2) Vhe Registrar shall be entitled to be heard in any proceeding
in the Court in refation to a compromise or arrangement.

(3) The Court shall not make an order under any Act or any order
(o a similar effect. in relation to a compromise or arrangement unless
the Registrar has approved the compromise or arrangement n
writing

(4) Subscction (3) does not apply 1o an interlocutory or similar
order

(3) The Registrar's directive may makge further provision about
compromises and arrangements.

67. (1) Nonc of the business of a prudentially regulated
financial institution. being business in respect of which it is licensed.
may be transferred to another person or amalgamated with the
business of another person exeept under a scheme for the transfer or
amalgamation that has been approved by the Registrar.

(2) A purported transter or amalgamation contrary o subsection
(1) shalt be void.

Division 2 Statutory Management
68. (1) The Registrar may. on request by a prudentially
regulated financial institution. place the prudentially regulated

financial institution under statutory management on such terms and
conditions as the Registrar may determine.

(2) The Registrar may place a prudentially regulated financial
institution under statutory management if it appears to the Registrar
that -

(«) the nstitution -

(1) is. not complying with a financial services law:

(i1) is. or is likely to be. in an unsound financial position: or

(iii) is. or may be. involved in financial crime:

(iv) is refusing to submit itself to inspection by the Registrar
as is required under a financial services law:

(v) its licence has been suspended or revoked: or

(vi) is engaging itself in unsafe and unsound financial
practices:
(h) the appointment will assist in protecting—

(i) the interests of the clients of the institution;

(ii) the stability, fairness. etticiency and orderliness of the
financial system; or

(iii) the safety and soundness of financial institutions.
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(3) tf a prudentially regulated financial institution is placed under

statutory management under this scction. the Registrar or any other

person appointed by the Registrar shall be the statutory manager of
the prudentially regulated tinancial institution.

(4) An appointment of the statutory manager under subsection (3)
shall take effect immediately. and the following shall apply - -

(¢) any lending to any director. officer. owner or any close
relation of a director. officer or owner on preferential terms or
without adequate security made within once hundred and cighty
days prior to the statutory management shall be rescinded: and the
director. ofticer. owner or close relation to the director.otticer or
owner shall immediately refund the moneys advanced and the
interest accrued at the poing market rate:

(h) any transter ot any asset of the tinancial institution made
within one hundred and cighty days before the statutory
management shall be annulled and any such assets shall be
surrendered to the statutory manager: and

(¢) any transfer of any asset of the hnancial institution
made within onc hundred and cighty days betore the statutory
management with intent to effect a preference or at less than the
appraisc book value shall be void.

(5) The Registrar shall as soon as possible after placing a
prudentially  regulated  financial  institution  under  statutory
management appoint an auditor at the cost of the prudentially
regulated financial institution to make an inventory of the assets and
liabilities of the prudentially regulated financial institution and
submit a report to the Registrar.

(6) the Registrar shall upon placing a prudentially regulated
financial institution under statutory management immediately
inform the general public.

69.——(1) A person shall not be appointed or hold office as a
statutory manager of a prudentially regulated financial institution
unless the Registrar has approved the person as the statutory
manager of the institution.

(2) The statutory manager ot a prudentially regulated financial
institution——

(«) shall have thc management of the aftairs of the institution
to the exclusion of its directors and other managers;

(h) shall have power to repudiate a contract to which the
institution is a party. but only if the statutory manager considers
the contract detrimental to the interests of clients of the
institution; and
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(¢) shall be entitded to receive such remuneration trom the
institution as the Registrar determines in consultation with the
Board of the prudentially regulated financial institution.

(3) A repudiation of a contract under subsection (2) (5) shall not
affect any rights of the partics that have accrued before the
repudiation.

() The statutory manager of a prudentially regulated tinancial
institution shall manage the atfairs of the institution with the
greatest economy possible compatible with efticiency and. as soon
as practicable. shall report to the Registrar

(«) what steps shall be taken to ensure that the institution —

(1) complics with the financial services laws:

(11) will be financially sound: or

(i11) will not be involved in financial crime:

(h) it the statutory manager considers that it is not practicable
to take steps as mentioned in paragraph («)- -

(1) whether steps shall be taken to transter the business of the
institution to another appropriate person and. if so. to whom
and on what terms: and

(11) whether the institution shall be wound-up.

(5) A Statutory Manager may for the purpose ot exercising his
duties under this Act require any person who has at any time been
an ofticer or director of the prudentially regulated financial
institution to provide the statutory manager with intormation
relating to the business of the prudentially regulated financial
mstitution.

(6) Any person who refuses. neglects or wiltully fails to provide
any information requested under subsection (5) commits an offence
and shall. on conviction. be liable to a fine of tive million Kwacha
(K5.000.000) and to imprisonment for two years.

(7) The statutory manager of a prudentially regulated tinancial
mstitution shall comply with written directions from the Registrar in
relation to his functions. '

(8) The statutory manager of a prudentially regulated financial
institution may apply to the Court at any time for directions.

(9) The Registrar may. at any time, remove a statutory manager
from office. and appoint a replacement.

(10) The statutory manager ot a prudentially regulated financial
institution shall not be liable for a loss that the institution suffers
unless it is established that the loss was caused by the statutory
manager’s fraud. dishonesty. negligence or wilful failure to comply
with the law.
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70. (1) A person shall not commence or continue with any legal
proceeding in any court against a prudentially regulated financial
institution while the prudentially regulated financial institution is
under statutory management

() exceptwith leave of the Courte on grounds that he would be
caused exceptional hardship it leave were not granted: or
(0) with the prior writien consent of the Registrar,

(2) Anapplication tor leave under subscction (1) shall not be filed
unless the Registrar receives twenty -one dav s notice of the intention
to applh

(3) The Registrar may apply 1o the Court to be joined as a parts
to the procecdines tor leave.

(H) A party o a contract with a pradentially regulated financial
mstitution shall not be refieved of his obligations on the ground that
the prudentially regulated financial institution is under statutor
management

(2) Al costs relating to statutory management of a prudentially
regulated financial institution shall be payable by the prudentiatiy
regulated financial institution.

71, (1) It a statutory manager is appointed to a prudentially
regulated financial institution. the Registrar shall ensure that such a
statutory manager remains appointed until the cartier of the times
when

(a) the Registrar is satistied that the grounds for making the
appointment no longer exist: or
(h) an application is made by or with the approval of the

Registrar for the institution to be wound-up on the basis that it

considers that the institution is insolvent and is unlikely to return

to solvency within a reasonable time.

(2) Without limiting the powers of the Registrar in subsection (1).
the Registrar may close the prudentially regulated financial
stitution where the period under which a prudentially regulated
financial institwtion has been under statutory management has
exceeded one hundred and twenty days.

Division 3 Winding-Up
72..~(1) A resolution, demand or other step to wind-up a
prudentially regulated financial institution shall be of no eftect
unless approved by the Registrar.
(2) An application to the Court for an order to wind-up a
prudentially regulated financial institution, whether under the

Companies Act or under another law, shall not be made except
where it is made by the Registrar. or with the Registrar’s approval.
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(3) The Registrar shall not give approval under subscction (2)
unless the prudentially regulated financial institution’s licence has
been or is to be revoked and that the winding-up shall be on such
terms and conditions as the Registrar may determine

(4) T'he Registrar may apply to the Court for an order that a
prudentially regulated tinancial institution be wound-up if the
Registrar is satistied that the institution is insolvent and will not be
restored to solvencey within a reasonable pertod

(5) I'he order granted under subsections (2) and (4) shall be made
public through print and clectronic media in Malawi

(6) Notwithstanding any provision in the Companices Act. where
any proceeding for the winding-up of a prudentially regulated
financial institution is commenced. the Registrar or any other person
appointed or approved by the Registrar shall be the liquidator of the
prudentially regulated tinancial institution.

(7) The remuneration of the liquidator appointed under this
section. the cost and expenses of his establishment. and the costs and
expenses of the liquidation shall be met out ot the assets of the
prudentiatly regulated financial institution under liquidation.

(8) Notwithstanding the provisions of the Campanies Act. where
a prudentially regulated financial institution is in - liquidation.
whether voluntary or involuntary. the ranking ot claims shall be as
tollows —-

() liquidator tor all liquidation costs:

(h) depositors. policy holder claims and pension member
benetits:

(¢) secured creditors:

(fy employees tor all wages. salaries and compensation due net
of any liabilitics to the tinancial institution:

(¢) Government tor all taxes. duty. rates and rent in respect of

any period prior to the commencement of winding-up: and
(/) other creditors in pari passu.

PART IX ENPORCIMENT OF FINANCIAL SERVICTS TAWS
73. (1) The Registrar may accept a written undertaking from a
person in connexion with a matter in relation to which the Registrar
has a supervisory Hunction.
(2) The person may withdraw or vary the undertaking at any time.
but only with the Registrar’s consent.

(3) If the Registrar considers that the person has breached the
undertaking, the Registrar may apply to the Court for an order under
subsection (4).
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(4) If the Court is satisfied that the person has breached the
undertaking. the Court may make all or any of the following
orders - -

(¢) an order directing the person (o comply with the
undertaking:

(h) an order directing the person to do a specitied act. or refrain
from doing a specified act. for one or more of the tollowing
purposes -

(i) to remedy the eftects of the breach:

(ii) to compensate persons who have suffered loss because of
the breach: or

(iii) to ensure that the person does not commit further
breaches of the undertaking or of a financial services law: and

(¢} any other order that the Court considers appropriate.

(3) T'he Registrar may publish a copy of'the undertaking.

(6) The Registrar shall delete trom the copies information that the
person who gave the undertaking has asked not to be published. but
only if the Registrar is satisfied that the information—-

(«) is confidential information that has a commercial valuc that
would be diminished if it were to be published:

(h) consists of personal details of an individual: or

(¢) should not be disclosed because it would be against the
public interest to do so.

(7) If information has been deleted from a copy of an undertaking
under subsection (6). the copy shall include a note stating that some
information has been deleted.

Compensation 74._ (1) Any person who suffers loss as a conscquence of a
L‘":“i"‘* )';““‘ contravention of a financial services law by another person (in this
TCach ¢ . . as .
financial section called a ~claimant™) may recover the amount of the loss by
services law  action in a court against any of-—

(«) the other person: and

() any person who was knowingly involved in the
contravention.

(2) The Registrar may institute an action of a kind mentioned in
subsection (1) on behalf of one or more claimants if in its opinion it
is proper to do so. Such an action is in this section called a
“representative action™.

(3) An action under subsection (1) or (2) may be commenced
within twenty-one days after the day on which the cause of action
that relates to the contravention occurred.
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(4) In a representative action, the Court may make any
appropriate order for the conduct of the action, including orders—

(a) for advertising the institution of the action;
(b) for the identification of claimants; and

(¢) in respect of claimants who do not wish to pursue their
claims through the action.

(5) H—
(a) the Registrar institutes a representative action in respect of
a loss suffered by a claimant; and

() the claimant, either before or after the representative action
is instituted but before it is determined, institutes an action under
this section in respect of the same loss, the claimant shall not be
entitled to recover in the representative action, and the Court may
make any appropriate order for the conduct of the relevant
actions.

(6) The Registrar shall have the conduct of a representative action
to the exclusion of the claimants concerned, and may withdraw,
abandon, settle or compromise the action, but a settlement or
compromise of the action shall be subject to the approval of the
Court.

(7) In a representative action, if the Court orders the payment of
compensation, it may, in addition, if the Court thinks fit, order a
defendant to pay—

(a) a penalty for punitive purposes not exceeding one and a half

(1%) times the amount of the profit or gain that may have accrued

to the defendant by the contravention; and

(b) interest on any amount ordered to be paid.

(8) In giving judgment in a representative action, or in approving
a compromise or settlement in relation to a representative action, the
Court shall make such orders for the publication of the judgment and
any related matter in the Gazette and otherwise as the Court
considers appropriate.

(9) A judgment in a representative action shall bind all claimants
other than—
(a) those that the Court has by order excluded from the action,
under subsection (4) (¢) or otherwise; and

(b) claimants mentioned in subsection (5).

(10) Any amount recovered by the Registrar in a representative
action shall be deposited into a specially designated account, and
thereupon—
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(a) the Registrar shall be entitled, as a first charge against the
account, to reimbursement of all expenses reasonably incurred in
bringing the representative action and in administering the
distributions made under this subsection:

(h) the Registrar shall take reasonable steps to identity
claimants and determine the amount of their losses in connexion
with the contravention, including publishing the order of the
Court: and

(¢) the balance of the amount recovered. after making provision
for expenses mentioned in paragraph («). (“balance™) shall be
distributed among the claimants so that each claimant is paid the
amount worked out using the formula:

amount of the claimant’s loss

g . % balance
total amount of all claimants’ losses

(11) A person knowingly involved in the contravention concerned
ts not entitled to a distribution under subsection (10).

(12) Distributions may be paid in stages.

(13) The surplus of the distributable balance not paid at the end of
three years after the first payment under subsection (10) shall
become funds of the Registrar.

Admmistrative - 75.—(1) It the Registrar is satistied on reasonable grounds that a

penalties person has contravened a financial services law. the Registrar may
impose administrative penalties on the person by doing one or more
of the following—.

(<) giving the person a written warning;

(b) directing the person to do a specified act. or refrain from
doing a specified act. for one or more of the tollowing purposes— -

(1) to remedy the effects of the contravention;

(i) to compensate persons who have sutfered loss because of
the contravention;

(i) to ensure that the person does not commit further
contraventions of financial services laws:

(¢) requiring the person to pay a monetary penalty as may be
determined in the Registrar's directives or as prescribed by the
Minister.

(2) Without limiting subsection (1) (b). a direction may require
the establishment of compliance programmes, corrective advertising
or, in the case of a direction to a financial institution, changes in the
management of the institution.
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(3) A person on whom an administrative penalty has been
imposed and who fails or refuses to comply with the administrative
penalty commits an offence and shall, on conviction, be liable to a
fine of five million Kwacha (K5.000,000) and to imprisonment for
four years.

(4) In addition to subsection (3). where the administrative
penalty imposed by the Registrar is a monetary penalty and the
person on whom the monetary penalty has been imposed does not
pay the monetary penalty fora period of more than twenty-one days
from the date of first demand in writing by the Registrar, the amount
in respect of the monetary penalty shall be recoverable by the
Registrar as a civil debt.

76.—(1) Where a person is engaging, or proposes to engage, in  Court Orders
conduct in contravention of a financial services law, the Court may,
on application by the Registrar or a person authorized by the
Registrar, make orders for the purposes of enforcing the financial
services law.

(2) Without limiting subsection (1), an order may direct the
person to do a specified act, or refrain from doing a specified act, for
one or more of the following purposes—

(a) to remedy the effects of the contravention;

(b) to preserve the assets of a relevant financial institution;

(¢) to compensate persons who have suffered loss because of
the contravention; and

(d) to ensure that the person does not commit further
contraventions of financial services laws.

(3) The Court may make an interim order pending the
determination of an application, but so however that the Registrar
shall be required, as a condition of the making of an interim order,
to give an undertaking as to damages.

(4) The power of the Court under this section may be exercised—

(¢) whether or not it appears 1o the Court that the person
intends to engage again, or to continue to engage, in conduct of
that kind; and

(b) whether or not the person has previously engaged in
conduct of that kind.

(5) This section is in addition to any other power of the Court.

77.

(a) exempt a financial institution wholly or partly, as specified
in the notice, from a financial services law; or

(1) The Registrar may, by notice published in the Gazette— Exemptions

(b) declare that a financial services law applies in relation to a
financial institution as modified in the declaration.
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(2) An exemption or declaration may——
(a) apply generally or to a specified case or class of cases; or
(b) apply unconditionally or subject to specified conditions.

PART X—REVIEW OF DECISIONS

Division 1—Financial Services Appeals Committee

78.—(1) There is hereby established a committee, to be called the
Financial Services Appeals Committee.

(2) The Appeals Committee shall have the following functions—

(a) reviewing decisions made by the Registrar in accordance
with the financial services laws;

(b) exercising and performing functions conferred on it by any
other law.

(3) The appellant shall meet the costs and expenses of the Appeals
Committee in the event that his appeal has not been successful,
otherwise the Registrar shall meet the costs and expenses as
supervisory expenditure.

79.—(1) The Appeals Committee shall consist of three (3)
members, appointed by the Minister, one of whom shall be
designated as Chairperson.

(2) A person shall not be appointed as a member of the Appeals
Committee unless the Minister is satisfied that the person is a legal
practitioner of at least ten years standing, or has at least ten years
experience in the financial services industry.

(3) Subject to this Act, a member of the Appeals Committee
shall hold office for three years and shall be eligible for
re-appointment.

(4) A member of the Appeals Committee shall be entitled to be
paid fees and allowances as the Minister determines.

(5) The Chairperson of the Appeals Committee may co-opt other
persons to advise the Appeals Committee in respect of a particular
matter, on terms approved by the Chairperson. Such a person shall
not by reason only of being co-opted, be a member of the Appeals
Committee.

80.—(1) A member of the Appeals Committee may resign office
by one month notice in writing to the Minister.

(2) A member of the Appeals Committee shall cease to hold office
if he—

(a) is disqualified in Malawi from acting as a director or
official of a body corporate under a law relating to corporations
or to the provision of financial services;
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(b) comes under a legal disability;

(¢) is convicted in Malawi of an offence of a kind referred to in
section 7 (f) of the Reserve Bank of Malawi Act;

(d) is removed from office in Malawi as mentioned in section
7 (g) of the Reserve Bank of Malawi Act; or

(e) is adjudged bankrupt by a competent court in Malawi or, in
Malawi, makes an arrangement or composition with, or has
suspended payment to, his creditors.

Cap 4402
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(3) The Minister may, by notice, terminate the appointment of a

member of the Appeals Committee on the ground that—

(@) without reasonable excuse, the member fails to perform the
duties of his office;

(b) the member. in the opinion of the Minister, is unfit to be a
member because of misconduct or default in the discharge of his
duties as a member;

(c) the member is unfit to discharge his duties as a member
because of a mental or physical infirmity;

(d) the member has been disqualified, outside Malawi, from
acting as a director or official of a body corporate under a law
relating to corporations or to the provision of financial services;

(e) the member has been adjudged bankrupt by a competent
court outside Malawi or, outside Malawi, makes an arrangement
or composition with, or has suspended payment to, his creditors;

(f) the member has been convicted outside Malawi of an
offence of a kind referred to in section 7 (f) of the Reserve Bank
of Malawi Act; or

(g) the member has been removed from office outside Malawi
as mentioned in section 7 (g) of the Reserve Bank of Malawi Act.

81.—(1) A member of the Appeals Committee who has or
acquires an interest, pecuniary or otherwise, that may conflict with
the proper performance of the member’s functions in relation to a
particular matter to be considered by the Appeals Committee—

(a) shall disclose the interest to the Chairperson of the Appeals
Committee, or where the member is the Chairperson, the
disclosure shall be to the Minister; and

(b) shall not participate as a member in any proceeding of the
Appeals Committee in relation to the matter without the approval
of the Minister.

(2) The Minister shall not give approval under subsection (1) ()
unless satisfied on reasonable grounds that the interest shall not
prevent the member from acting impartially in relation to the matter.

Cap 44.02

Cap 44.02

Disclosure
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Appeal to the 82.  Any person aggrieved by a decision of the Registrar to

Appeals withdraw. cancel. suspend or revoke a licence or registration, or to

Committee refuse a licence application. or to impose a direction or
administrative penalty under this Act may appeal to the Appeals
Committee within twenty-one days after being notified of the
Registrar’s decision.

Restriction 83. After an application is made to the Appeals Committee for
3" i_‘l'l“;"'"g areview of a decision, the decision may not be altered. set aside and
certions

ander review @ New decision made except --
(«r) by the Appeals Comunittee: or

{h) with the consent of the parties to the proceeding and with
the consent of the Appeals Committee.

Division 2 Conduct of Review Proceedings

Notice of. and 84.. (1) The Chairperson of the Appeals Committee shall ensure

partics to that— -
review

proceedings («) the body whose decision is the subject of an application for
review is properly notified of the application: and

() the Registrar is notified of all applications for review.

(2) The Registrar shall be entitled to be a party to the review
proceeding for any decision.

(3) Parties to proceedings before the Appeals Committee may
have legal representation.

Procedure 85.—(1) In a proceeding betore the Appeals Committee—

(«) the procedure of the Appeals Committee shall be, subject to
this Act, the regulations and any relevant financial services law,
within the discretion of the Appeals Committee; and

(h) the proceeding shall be conducted with as little formality
and technicality, and with as much expedition, as the
requirements of the relevant financial services law and a
proper consideration of the matters before the Appeals
Committee permit; and

(¢) the Appeals Committee shall not be bound by the rules of
evidence but may inform itself on any matter as it thinks
appropriate.

(2) The Chairperson of the Appeals Committee may give
directions in relation to the proceeding, including directions—

(«¢) requiring a party to give further information:
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(h) requiring the person who made the decision or the Registrar
to give a statement of the grounds on which the application will
be resisted at the hearing: and

(¢) requiring a party to give a statement of matters or
contentions it will rely on: and

() requiring the parties to hold a conterence involving a
member of the Appeals Committee.

(3) The Chairperson may vary or revoke a direction.

(4) At the hearing of a proceeding betore the Appeals Committee.
unless the parties otherwise agree. evidence shall not be given. and
statements shall not be made. concerning anything done or said at a
conterence held under a direction under subsection (2) (d).

86.- (1) Subject to this section, the Appeals Committee shall
hold a hearing on an application for review of a decision unless the
Chairperson of the Appeals Committee determines that the matter
can be adequately determined in the absence of the parties and the
parties agree.

(2) T'he Appeals Committee may hold a hearing or part of a
hearing in private for any proper reason. and may give directions
prohibiting or restricting the publication of evidence given in the
hearing. whether orally or in writing.

(3) Any person who refuses or fails o comply with a direction
under subsection (2) commits an oftence and shall. on conviction. be
liable to a fine of five million Kwacha (K5.000.000) and to
imprisonment for two years. and if the person is not a natural
person, then section 112 shall apply.

87. (1) Each party to a proceeding before the Appeals
Committee shall be given a reasonable opportunity to present its
case and. in particular, to inspect documents which the Appeals
Committee proposes to consider in determining the matter.

(2) In considering an appeal. the Appeals Committee shall
consider- -

(«) the record considered by the Registrar,
(b) any written submissions the aggrieved person wishes to
submit:

(¢) any rebuttal materials the Registrar wishes to submit in
response to submissions in paragraph () above: and

(<) the decision of the Registrar,
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unless the Appeals Committee so determines in its sole and absolute
discretion that there shall be no presentation of witnesses or other
testimony.

88._ (1) For the purposes of determining an application for
review, the Appeals Committee shall have all the powers and
authorities of the Registrar or the self-regulatory organization
concerned and may—

(a) affirm the decision under review;
(b) vary the decision under review; or
(c) set aside the decision under review and—

(i) make a decision in substitution for the decision so set aside;
or

(ii) remit the matter to the Registrar or the self-regulatory
organization concerned for reconsideration in accordance with the
decision of the Appeals Committee.

(2) A decision of the Appeals Committee shall be made by a
majority of the votes of the members forming the Appeals
Committee for the particular matter.

(3) For the purpose of reviewing a decision, the Appeals
Committee may—

(a) take evidence on oath or affirmation;

(b) proceed in the absence of a party who has had reasonable
notice of the proceeding; or

(¢) adjourn the proceeding from time to time.

(4) The Chairperson may, for the purposes of a hearing, summon
a person to appear before the Appeals Committee to do either or
both— :

(a) give evidence; or

(b) produce books, documents or things in the possession,
custody or control of the person or persons named in the
summons that are mentioned in the summons;

(5) The Chairperson may, for the purposes of a hearing—

(a) require a person appearing before the Appeals Committee
to give evidence either to take an oath; and

(b) administer an oath.
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89. (1) A legal practitioner or other person appearing betore the
Appeals Committee on behalf of a party shall have the same
protection and immunity as a legal practitioner has in appearing for
a party in proceedings in the Court.

(2) Subject to this Act. a person summoned to attend or appecaring
before the Appeals Committee as a witness shall have the same
protection, and shall be. in addition to the penalties provided by this
Act. subject to the same liabilitics. as a witness in proceedings in the
Court.

90._- (1) A person served with a summons to appear as a witness
before the Appeals Committee shall not. without reasonable
exeuse— -

() fail to attend as required by the summons; or

(h) fail to appear and report himself or herself from day to day
unless excused, or released from further attendance, by a member.

(2) A person served with a summons under this Part to produce a
book. document or thing shall not, without reasonable excuse. fail to
comply with the summons.

(3) A person appearing as a witness before the Appeals
Committee shall not, without reasonable excuse—

(«) when required by the Appeals Committee to take an oath or
make an affirmation, refuse or fail to do so;

() refuse or fail to answer a question that he or she is required
to answer before the Appeals Committee; or

(¢) refuse or fail to produce a document that he or she was
required to produce by a sunmons under this Part.

(4) A person appearing as a witness before the Appeals
Committee shall not give evidence that, to his knowledge. is false or
misleading.

(5) Any person who contravenes subsection (1), (2). (3) or (4)
commits an offence and shall, on conviction, be liable to a fine of
five million Kwacha (K5,000,000) and to imprisonment for two
years, and if it is not a natural person, then section 112 shall apply.

91.__(1) A decision of the Appeals Committee shall be in writing,
and shall include the reasons for the decision, and a statement of its
findings on material questions of fact and a reference to the evidence
or other material on which those findings were based.

(2) The Appeals Committee shall cause a copy of its decision to
be served on each party to the proceeding.
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(3) Subject to subsection (4). a decision of the Appeals
Committee shall come into operation when it is given.

(4) The Appeals Committee may specity in a decision that the
decision is not to come into operation until a later date specitied in
the decision and. where a later date is so specified. the decision shall
come into operation on that date.

(5) Unless the decision of the Registrar is not supported by
reasonable evidence. the decision shall be attirmed

92.. (1) A party to a proceeding betore the Appeals Committee
may appeal to the Court. on a question of law. from any decision of
the Appeals Committee in that proceeding.

(2) An appeal shall be instituted no later than twenty-one days
after notice of the Appeals Committee’s decision was served on the
party.

(3) The Court may hear and determine such appeals. and may
make such orders as it thinks fit to dispose ot the appeal.

Division 3 Complaints Resolution Schemes

93. (1) The Registrar shall promote and encourage the
development and implementation. by financial institutions, ot
appropriate schemes to assist in informally resolving complaints by
clients of financial institutions in relation to financial services
provided by financial institutions.

(2) The Registrar may give a written direction to tinancial
institutions of a particular kind. or a self-regulatory organization,
requiring them or it to develop and implement a complaint
resolution scheme.

94._ (1) A complaint resolution scheme shall be consistent with
the following requirements . —

(«) the objective of the scheme shall be to facilitate the
resolution of complaints by clients of the relevant financial
institutions about the financial services covered by the scheme that
are provided by those tinancial institutions in an informal and quick
manner;

(b) any such client shall be entitled to make and pursue a
complaint under the scheme without charge:

(¢) the scheme shall encourage conciliation of complaints;

(/) all complaints under the scheme that are not resolved by
conciliation shall be determined by a person who is independent of
the financial institution the subject of the complaint:
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(¢) the procedures of the scheme in dealing with a complaint
shall be as informal as is practicable. consistent with a fair
resolution of the complaint:

(/) a determination under paragraph (<) shall bind the financial
institution concerned but not the client.

(2) A complaints resolution scheme shall not be implemented
unless the Registrar has approved the scheme.

(3) A complaints resolution scheme shall not be amended unless
the Registrar has approved the amendment.

PARI XI—MISCELLANEOUS

95. I'he Registrar may establish advisory bodies to advise him
in relation to the performance of his supervisory functions.

96. In addition to his other powers under this Act and the other
financial services laws. the Registrar may issuc guidelines. bulletins
and other information as he may consider desirable in relation to the
administration of financial services laws.

97. Where the Registrar has information indicating that a
person is conducting any class of a financial services business or
holding himself out as a financial institution without being licensed
as a financial institution, the Registrar shall investigate the matter
and take appropriate action including informing the general public
of the same and petitioning the Court without first informing the
person concerned.

98._ (1) The Registrar and any other otticer, employee of the
Registrar or any other person acting on behatf of the Registrar shall
not be liable for damages for any act or omission done in good faith
under this Act or any financial services faw, unless it is proved that
the act or omission was done in bad faith.

(2) No action shall lie against a financial institution, or an ofticer,
employee or agent of a financial institution in relation to provision
of information by the financial institution to the Registrar or any
person approved by the Registrar in compliance with a financial
services law unless it is proved that the provision of information was
done in bad faith.

99._ (1) Except when in the performance of his duties or the
exercise of his functions, or when required to do so by any court or
under any law, neither any examiner or investigator appointed under
sections 41 and 42, respectively, nor any director, manager, officer
or employee or agent of the Registrar, shall not disclose any
information relating to the business of any financial institution
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which he has acquired in the performance of his duties or the
excrcise of his functions.
(2) Notwithstanding subsection (1). the Registrar may publish in

whole or in part. in such form and at such time as he may deem fit.
any information or data furnished or collected under this Act.

100. (1) A ftinancial institution in Malawi shall-—

(«) demand proot of and record the identity of its clients o1
customers. whether usual or occasional. when establishing
business relations or conducting transactions. and in particular.
when performing large cash transactions: and

(h) together with its directors. officers and employees. report
promptly to the Financial Intelligence Unit any suspected moncey
laundering activity related to any client or customer of the
financial institution.

(2) For purposes of this Act, “money laundering™ shall cover all
activities and procedures designed to alter the identity of illegally
obtained money so that it appears to have originated from a
legitimate source.

(4) Any director, manager. officer or employce of a tinancial
mstitution who makes or permits to be made any transaction
including the opening of an account——

(a) without taking all reasonable steps to establish the true
identity of the person concerned in the transaction:

(h) when he doubts or has reason to doubt the authenticity of
documents and the truth of written or oral statements material to
the transaction: or

(¢) when he knows or has reason to suspect that any of the
funds involved in the transaction have been obtained by any party
as the direct or indirect result of an activity that is illegal inside or
outside Malawi,

commits an offence, and shall, on conviction. be liable to a tine of
five million Kwacha (K5.000,000) and to imprisonment for two
years.

101.  Any person who. without reasonable excuse. fails to
answer a question put to the person by the Registrar, an examiner or
an investigator in connexion with the Bank's supervisory functions
commits an offence and, on conviction, shall be liable to a fine of
five mitlion Kwacha (K5.000,0000) and to imprisonment for two
years.




No. 26

Fuancial Services

102. (1) A person shall not-

(«) make a statement to the Registrar. examiner or investigator:

(h) give information to the Registrar, examiner or investigator:
or

(¢) produce or give a document to the Registrar. examiner or
mvestigator:

() authorize or permit another person to make a statement or
give information or a document to the Registrar. examiner or
inyestigator.

in connexion with the Registrar’s supervisory tunctions or for any
purpose connected with a financial services faw it he knows or
ought rcasonably to know that the statement. information or
document is misleading in a material respect. including by omission.

(2) Any person who contravenes subsection (1) commits an
ottence and shall. on conviction. be liable to a tine of tive million
Kwacha (K5.000.000) and to imprisonment for two years.

103. Any person who. without rcasonable excuse. fails to
comply with a direction. order or requirement given to the person
under a financial services law. shall be liable to administrative
penaltics.

104. (1) Any person who is required under a financial services
law to answer a question or produce a document or thing shall not
be excused from the requirement for reason only that compliance
may incriminate him or expose him to a penalty.

(2) Notwithstanding subsection (1). if the person objects on that
ground to complying. the answer. document or other thing given in
compliance with the requirement shall not be admissible against him
in a prosccution for an offence. except a prosecution for an oftence
of failing or refusing to comply with the requirement. or giving false
or misleading information in purported compliance with the
requirement.

105. Any person who- -

(«) not being licensed or registered as a financial institution,
describes or holds himself out as so licensed or registered:

(b) not being licensed or registered as a financial institution of
a particular kind, describes or holds himself out as being a
financial institution of that kind:

(¢) permits another person to do anything referred to in
paragraph («) or (b).
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commits an oftence and shall. on conviction. be liable to a fine of
ten million Kwacha (K10.000.000) and to imprisonment for tour
years.

106. Any person who destroys. falsities. conceals or disposes
of. or causes or permits the destruction. falsitication. concealment or
disposal of. a document or thing that the person knows or ought
reasonably to know is relevant to the performance or excereise of the
Registrar’s functions or powers commits an offence. and shall. on
conviction. be liable to a fine of ten million Kwacha (K10.000.0000)
and to imprisonment tor four years.

107. (1) Any person who. without law ful excuse. obstructs or
hinders—

(«) the Registrar:
(h) a member or employee of the Registrar: and
(¢) an examiner or an investigator.

in the performance of the Registrar’s supervisory functions commits
an offence and shall. on conviction, be liable o a fine of ten million
Kwacha (K10.000.000) and to imprisonment tor four vears.

(2) Any person who, without lawful excuse. obstructs or hinders
a statutory manager in the performance of his tunctions under this
Act commits an offence and shall, on conviction. be liable to a fine
of ten million Kwacha (K10,000.000) and to imprisonment for four

years.

108. Any person who knowingly hinders or prevents
compliance with a direction, order or requirement given under a
financial services law commits an offence and shall. on conviction,
be liable to a fine of ten million Kwacha (K10,000.000) and to
imprisonment for four years.

109. The Registrar may, on application, extend any time for
compliance with, or a period prescribed by, a provision of a
financial services law, and may do so before or after the time for
compliance or the period prescribed has passed.

110. A statement in writing signed by the Registrar—

(«) that a specified person was or was not, at a specitied time,
licensed or registered; or

(b) that a specified person was or was not. at a specitied time,
an examiner or an investigator,

shall be admissible evidence of the facts and matters stated in the
certificate and, unless the contrary is established. shall be conclusive
as to those facts and matters.
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1. (1) Where it is necessary to establish. for the purposes ot a
financial services law. the state of mind of a body corporate in
relation to particular conduct. it is sutficient to show that

(«) the conduct was engaged in by a director. employee or
agent of the body corporate within the scope of his actual or
apparent authority: and

(h) the director. employee or agent had the state of mind.

(2) A reference in subsection (1) to the state of mind of a person
includes a reference to -

(«) the knowledge. intention. opinion. beliet or purpose of the
person: and

(h) the person’s reasons tor the intention. opinion. beliet or
purpose.

(3) A reference in this section to engaging in conduct includes a
reterence to fatling or refusing to engage in conduct.

112. Where an offence against a provision of this Act or
another financial services law s committed by a body corporate.
each director. employee or an agent of the body corporate shall also
be guitty of the oftence and on conviction shall be liable to the same
penalty unless it is established that the director took reasonable

precautions and exercised due diligence to avoid the commission of

the offence.

113. Notwithstanding any other provisions of this Act. where a
body corporate is convicted of an offence against a financial
services law. the court may. it the court thinks fit. impose a
pecuniary penalty not exceeding an amount equal to five times the
amount of the maximum pecuniary penalty that could be imposed
by the court on an individual convicted of the same offence.

114.  When an act that. it wholly done within Malawi. would be
an offence against a financial services law. is done partly within and
partly beyond Malawi. every person who within Malawi does any
part of such act may;be tricd and punished under the financial
services law in the ,same manner as if such act had been done
wholly within Malawi.

115. Wherever the provisions of this Act are inconsistent with
the provisions of the Companics Act. the provisions of this Act shall
prevatl to the extent of the inconsistency.

116.—(1) The Minister may. in consultation with Registrar. make
regulations for the purposes of this Act and the other financial
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services laws respecting any matter for which the power to make
regulations or Registrar’s directives has not been conferred by
another provision of this Act or a provision of a financial services
law.

(2) Without limiting subsection (1). regulations made under
subsection (1) may provide for anything that by this Act or another
financial services law may or is to be prescribed and generally for
the effective administration of this Act.

(3) For the avoidance of doubt, the power to make regulations in
this Act or another financial services law does not extend to making
regulations about a matter in respect of which Registrar’s directives
may be issued.

PART XIL-—TRANSITIONAL AND CONSEQUENTIAI PROVISIONS

Fransition 117.—(1) On commencement of this Act. all financial institutions
period shall meet the requirements of this Act.

(2) The Registrar may, upon application by any financial
institution, or by his own initiative allow a transition period to
facilitate compliance with this Act.

Passed in Parliament this second day of July, two thousand and ten.

M. M. KATOPOL A
Clerk of Parliament
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